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A. New Developments in the field of Divorce (since September 2002) 
 
Swedish divorce law, regulated in Chapters 5 and 14 of the Marriage Code, went 
through a very progressive law reform in 1973, from an international and comparative 
perspective. The then enacted rules and procedures are well established and continue 
to be considered up-to-date, therefore no reform proposals are under consideration. In 
2014, the Swedish Supreme Court clarified the conditions for divorce under the 
Swedish Marriage Code when only one of the spouses requests it, in the judgment NJA 
2014 p. 750 (compare Q 14). When only one of the spouses requests divorce, the divorce 
can be granted only after a reconsideration period of six months, Chapter 5 § 2 Swedish 
Marriage Code.1 But if the spouses have lived apart for two years, either spouse can 
require and be granted divorce without a preceding reconsideration period, Chapter 5 
§ 4 Swedish Marriage Code. The Court now clarified that in case of a marriage that 
had lasted less than one year without the spouses having lived together, the period of 
time that the spouses had lived apart before concluding the marriage was relevant, 
enabling an immediate divorce upon request of only one of the spouses (in this case, 
the wife).  
 
As of 2014, the age requirement of 18 years is mandatory for concluding a marriage in 
Sweden and dispensation can no longer be granted from this age requirement, on any 
ground, Chapter 2 § 1 Swedish Marriage Code. If exceptionally (by mistake of the 
marriage official) this marriage obstacle has been disregarded and a marriage has been 
concluded in Sweden by a person under the age of 18 years or by force, the public 
prosecutor can, in addition to the spouses themselves, initiate divorce proceedings in 
Sweden, Chapter 5, § 5.3 Marriage Code.2 In such a case there will be no 
reconsideration period preceding the divorce. The public prosecutor can also initiate 
divorce proceedings when other impediments of Swedish law to a marriage officiated 
by a Swedish marriage authority are discovered, such as marriage between parents 
and children or when one of the spouses was already married. Swedish law does not 
grant access to marriage annulment in any situation.3  

 
1  See answer to Q 18. 
2  As reformed through Act 2004:142 and Act 2014:376. 
3  Marriage annulment is to be kept separate from court declaring a marriage invalid. In NJA 2010 p. 

648 the Supreme Court stated that in cases where a marriage is concluded by a person with an 
impairment or insufficiency of personal faculties without capacity to manifest a will to get married 
or to understand the consequences of a marriage – the requirements for concluding a marriage are 
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As of 1 May 2009, the marriage concept of Swedish law is gender-neutral, in all fields 
of law. Hence, the rules on divorce apply to both opposite-sex and same-sex marriages. 
As of that date, it is no longer possible to register a partnership in Sweden.  
 
B. New Developments in the field of Maintenance between former spouses (since 

September 2002) 
 
The rules on maintenance between former spouses remain unchanged. However, 
measures have been introduced to mitigate the effects of the spouses’ living-together 
arrangements (including, not least, the extent of each spouse’s participation in the 
labour-market during marriage) on their pension rights. Studies showed, namely, that 
women tend to receive much less pension than men, due to, for example, long periods 
of part-time work (compare Q 60). New rules enable a spouse to transfer his or her so-
called premium pension (part of the state pension system) to the other spouse.4 Further 
measures in this direction are under investigation.  
 
C. New Developments in the field of Parental Responsibilities (since December 
2004) 
 
As of 2014, the age requirement of 18 years is mandatory in order for any person to be 
able to conclude a legally valid marriage in Sweden (see above, under A).  
 
As of 2006, several amendments have taken place concerning the rules on custody, 
contact and the child’s residence in Chapter 6 of Sweden’s Children and Parents Code. 
The law’s preference is joint parental custody, enabling the court to order joint custody 
against the objections of one of the parents but not if both parents object. What is 
essential is the parents’ ability to cooperate with each other on childcare-related issues, 
see Chapter 6 § 5.2 Swedish Children and Parents Code. The local social board shall 
confirm any agreement by the parents on joint custody, unless the agreement is 
manifestly contrary to the best interests of the child, Chapter 6 § 6.2 Swedish Children 
and Parents Code. The social board may grant permission to psychiatric or 
psychological health care measures to which only one of the parents holding joint 
custody rights has consented, Chapter 6 § 13 a Swedish Children and Parents Code.5 
This is an exception to the otherwise applicable requirement of both custodial parents’ 
consent to measures concerning the exercise of parental responsibilities. 

 
not met. In such cases, no valid marriage has been concluded, and no legal effects of a marriage 
arise.  

4  See Act 2017: 1124. The preparatory materials are available in Government Bill, prop. 2017/18:10 
and Ds 2016:19 Jämställda pensioner (Equal pensions).  

5  Act 2012:131. 
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In NJA 2013 p. 955 the Supreme Court clarified how the parental duties of maintenance 
relate to each other when the child to divorced or separated parents lives alternately 
with both of them,  a solution which is increasingly popular in Sweden. Where the 
parents do not have equal resources to maintain the child, it is up to the alternately 
residential parent with better economic resources to contribute more, so that the child 
can receive reasonable and sufficient maintenance,  Chapter 7 §§ 6 and 1 Swedish 
Children and Parents Code.  
 
The child’s right to contact with the non-residential parent has been further elaborated 
in the Children and Parents Code and includes both physical and other contact, 
Chapter 6 § 15.6 When needed, the local social board may appoint, after order by court, 
a special contact person to assist with these contacts, Chapter 6 § 15c Swedish Children 
and Parents Code.7 The child’s custodians are responsible to provide for the child’s 
need of contact with any other person close to the child, Chapter 6 § 15.3 Swedish 
Children and Parents Code. Currently in Sweden, the rules of the Children and Parents 
Code are under revision, the aim being to make them gender-neutral and better 
adjusted to different kinds of family formations, having regard to the best interests of 
the child.8 The government appointed inquiry is, inter alia expected to investigate the 
need to strengthen the child’s right to contact with a social parent, after separation 
from or following the death of the (biological/genetic) holder of parental 
responsibilities. The proposals of the inquiry shall be delivered before July 2022.  
 
Most importantly, as of 1 January 2019 the UN Convention on the Rights of the Child 
applies as directly applicable legislation in Sweden; previously its implementation 
following Sweden’s ratification in 1990 was limited to adjustments in the otherwise 
applicable legislation in Sweden (Sweden follows the dualistic model regarding 
implementation of international conventions ratified by Sweden). The aim of 
upgrading the Convention into directly applicable legislation in Sweden was to 
strengthen the rights of the child, including in relation to parental responsibilities. In 
Swedish case law, one can already observe the increased impact of the Convention’s 
Article 3 (best interests of the child) and Article 12 (the child’s opinion).  
 
D. New Developments in the field of Property relations between spouses (since 
August 2008) 
 

 
6  Act 2006:458. 
7  Act 2010:740. 
8  Ju 2020:21. 
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When it comes to property relations between spouses, only minor changes have been 
carried out in legislation since August 2008. Important developments have instead 
taken place in case law, through precedents by the Swedish Supreme Court.  
 
Marital property agreements and agreements on division of property after a divorce 
The formal requirements regarding both pre- and post-nuptial agreements are slightly 
modified, following a law reform in 2019, see Q 194. To be formally valid the 
agreement must not only (as previously) be drawn up in writing, signed by both 
spouses-to-be or spouses, and registered with the competent authority in Sweden, 
Chapter 7 § 3.2 Swedish Marriage Code. The competent authority being Sweden’s Tax 
Agency,9 in charge, inter alia, of civil registration issues in Sweden. According to the 
revised wording of this provision, pre- and postnuptial agreements drawn as of 1 June 
2019 must also be dated.10 This requirement is, essentially, a clarification to previous 
law. The explicit requirement of providing the matrimonial property agreement with 
a date finds its explanation in the corresponding requirement of Article 25 (formal 
validity of matrimonial property agreements) of the EU’s Matrimonial Property 
Regulation (No. 1103/2016). As previously, Swedish Marriage Code does not 
differentiate between formal requirements for the validity of a marital property 
agreement between spouses and in relation to a third party. Considering that during 
the marriage each spouse under Sweden’s deferred community property regime 
remains the owner of his or her assets, the impact of both pre- and post-nuptial 
agreements usually occurs upon termination of the marriage (by a divorce or the death 
of one of the spouses). 
 
Besides pre- and postnuptial agreements, Swedish Marriage Code gives spouses 
access to agreements labelled as pre-agreements on the division of property once 
divorce proceedings are under preparation or commenced, but before the divorce is 
granted, Chapter 9 § 13.11 This is an agreement of its own kind, to be distinguished 
from a prenuptial or postnuptial agreement on marital property. In its judgment NJA 
2017 p. 168, the Supreme Court emphasized the agreement’s necessary link to concrete 
divorce proceedings. The case was special in the sense that it concerned the validity 
and impact of an agreement on mahr, concluded by Iranian-born spouses in Iran in 
connection with their wedding in Iran. The spouses had established their joint marital 
home in Sweden, both had become naturalized Swedish citizens and their matrimonial 
property relations were under the applicable Swedish Private International Law rules 
governed by Swedish law. Under the agreement, the husband undertook to pay a 
considerable amount of money to the wife, upon her request. The spouses divorced 17 

 
9  Previously, pre- and postnuptial agreements were submitted for registration at the local first 

instance court. The original Swedish national report reflects this previous situation.    
10  SFS 2019:235.  
11  See answer to Q 192. 
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years later in Sweden which was their country of joint habitual residence. In the 
opinion of the Swedish Supreme Court, the agreement on mahr – when assessed under 
the applicable Swedish law – resembled a partial agreement concerning a future 
division of property, i.e. a pre-agreement on property division. Considering that 
Swedish law applied to the spouses’ property relations12 the agreement, which had 
been concluded without a link to divorce proceedings, was considered not valid and 
could not be enforced in Sweden. Nor did the agreement on mahr meet the 
requirements of a pre- or post-nuptial agreement. 
 
Adjustment by competent authority  
Sweden’s default matrimonial property regime is that of deferred community of 
property, addressed in Questions 91-128. Upon dissolution of the marriage through 
divorce, the net value of all the property of the spouses is divided into two equal 
halves, unless otherwise agreed or when the spouses’ property or some part of it 
belongs to the category of ‘separate property’ (see Q 94). Sweden’s Marriage Code 
regulates adjustments of marital property agreements (see Q 201), but contains no 
explicit provisions on the adjustment of agreements between spouses concerning the 
division of their property. This gap had led to speculations, inter alia, in the legal 
literature, as regards the prospects of applying general principles of contract law to the 
adjustment of such agreements in case of alleged unfairness. In its judgment NJA 2020 
p. 624, the Swedish Supreme Court ruled affirmatively on this issue. The spouses had 
agreed on the division of their property in connection with their divorce. The terms of 
the agreement favoured the wife, giving her a far larger share than half of the net-value 
of the marital property. The husband initiated legal proceedings questioning the 
agreement’s validity. The Supreme Court adjusted the agreement under the general 
principles of the law of contract, ruling that both spouses were to receive equal shares, 
i.e. what would have applied under the default regime. The Court emphasized that a 
far-reaching duty prevails between spouses obliging them to inform each other of 
issues of economic importance (see Q 110). In the Court’s opinion, the wife had 
deliberately taken advantage of the husband’s poor mental state at the time of the 
agreement due, inter alia, to his severe depression and over-consumption of alcohol.   
 
The property division due to divorce may be carried out at one occasion or 
successively, through partial agreements on the division of the marital property. An 
agreement on the division of property must be drawn up and signed by both spouses, 
Chapter 9 § 5 Swedish Marriage Code. In cases of disagreement, a spouse may apply 
to the court for appointment of a so-called property division executor (in Swedish: 
bodelningsförrättare), usually a lawyer, who shall decide upon the distribution of 
property on behalf of the spouses, Chapter 17 § 1 Swedish Marriage Code. In NJA 2013 

 
12  This aspect of private international law falls outside this national report and is not elaborated here. 



Update - SWEDEN 
 

6 
 

p. 100 the former spouses had made an agreement and signed a document concerning 
the division of property. One of them asked the court to appoint a property division 
executor to distribute the remaining marital property. The other spouse objected to 
this request and claimed that the spouses’ agreement covered all marital property. The 
Supreme Court found that the contents of the agreement did not give a clear answer if 
it covered all marital property or not. A property division executor was, consequently, 
to be appointed, firstly to investigate whether all marital property was included and, 
secondly, to carry out the additional division in case there was more marital property, 
the Supreme Court ruled.    
 
Separate property of a spouse, due to stipulation by a third party   
Property belonging to a spouse can be separate property, not qualifying as marital 
property and, hence, outside the scope of marital property division, due to a 
stipulation in a bequest (gift), by a third person, see Chapter 7 § 2 para. 2 Swedish 
Marriage Code and answers to Q 93, 94 and 99. A common situation is that the third 
party who made the bequest has required (and received) certain compensation from 
the person favoured by the bequest, such as taking the responsibility for a remaining 
loan linked to the gifted property. In NJA 2008 p. 457, in a marital property division 
following divorce, the impact arose of such conditions on the status of the property. 
The Supreme Courte clarified that the decisive factor is if a truly beneficiary intention 
had motivated the gift. Also the marital status of the person receiving the gift at the 
time of the gift was to be taken into account. If he or she was not married at that time, 
a greater compensation to the third party was acceptable without depriving effect of 
the stipulation that the property was to be held as separate property, compared to 
when the bequest was made during marriage. In the case at hand, the bequest dated 
back to a time when the beneficiary was not married (nor had even met his future wife) 
and had been given with a beneficiary intention, whereas the requested compensation 
was approximately 50 percent of the value. Under such circumstances, the separate 
property-stipulation was valid in full.   
  
Joint ownership  
Swedish case law has ever since the beginning of the 1980´s in a number of cases 
accepted that a caveat (‘hidden’) joint ownership can arise between spouses when the 
requirements of ‘open’ joint ownership are not fulfilled, although the property in 
question had been acquired only in the name of one spouse (see Q 5, 92, 96, 100 and 
101). Through case law, under which conditions a caveat (hidden) joint ownership 
arises and the implications of such ownership has been defined. In NJA 2013, p. 242, 
the Supreme Court ruled that a presumption that the spouses had a common intention 
of becoming joint owners applies if it is shown that the property was, actually, 
acquired for the joint use of the spouses (even if under the title of only one of them) 
when the other spouse has made some financial contribution to the acquisition by the 
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other spouse. The effect of the presumption is that the spouses are regarded as joint 
owners unless the ‘open’ owner is able to prove another intention. The use of a 
presumption in cases like this is motived by the everyday life of a family and the need 
for a financial protection of the contributing other spouse, i.e. the ‘hidden’ owner. 
Through the Supreme Court’s ruling in this case, it was also made clear that the 
inheritors of the ‘hidden’ owner can claim ownership. Many court cases on caveat, 
‘hidden’ ownership are about ownership to a matrimonial/family home. The 
presumption of joint ownership is, however, not restricted to such property. A holiday 
house was found co-owned by the Supreme Court in NJA 2008 p. 826, due to the 
presumption of a common intention by the spouses. Restricting the presumption to 
specified assets was rejected by the Swedish Supreme Court on the ground that such 
a limitation would diminish the financial protection of the contributing ‘hidden’ 
owner. In NJA 2013 p. 632 it is, furthermore, clarified that a claim of a ‘hidden’ owner 
(or his/her inheritors) against the ‘open’ owner has no limitation in time, which is an 
important statement since disputes of this kind often arise after the ending of a 
marriage (or a de facto union).     
 
Joint ownership between spouses is regulated, just as between any other persons, by 
general rules of Swedish law, included in the Swedish Act on Joint Ownership.13 A 
presumption is laid down in § 1 stating that the size of each co-owner’s share is equal, 
as long as a difference is not shown. The applicable requirements for proving different 
shares were developed in NJA 2012 p. 377. In disputes of co-ownership in a marriage 
or a de facto union there is reason, the court ruled, to determine the shares in a 
summary fashion, with regard to the ‘natural generosity’ that can typically be assumed 
to exist in the relationship. The presumption of equal shares should therefore be strong 
when it comes to matrimonial/family homes, household goods and property that is 
object of caveat (‘hidden’) joint ownership. The presumption is stronger when it comes 
to spouses compared to partners in a de facto union.  
 
Under the Swedish matrimonial property regime (i.e. the deferred community of 
property), spouses are considered to be two separate individuals as regards ownership 
of property, and each spouse is – on the one hand – solely liable for debts made by him 
or her, Chapter 1 § 3 Swedish Marriage Code (see Q 102–104). When it comes to co-
owned property, the joint owners need – on the other hand – to agree on everything 
that is to be done with the property and each of the co-owners has a duty to contribute 
to costs for the management or improvement of the property, the Swedish Act on Joint 
Ownership §§ 2 and 15.14 In NJA 2016 p. 1057, a house was jointly owned by the 
spouses. One of the spouses had incurred a debt for improvement of the property 

 
13  In Swedish: Lag (1904:48 p. 1) om samägande.   
14  In Swedish: Lag (1904:48 p. 1) om samägande. 
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which, in accordance to the mentioned §§ 2 and 15, presumably was a joint decision 
by the spouses. When it came to the division of the matrimonial property due to the 
death of the other spouse, the responsibility for the debt was considered shared 
between the co-owners (but with no right for the creditor to make any claims to any 
other than the contracting party/spouse – compare Q 105). The solution had an impact 
on the size of the estate of the deceased spouse. This ruling has the potential of 
considerable impact on situations where there are debts connected to property that is 
object of caveat (‘hidden’) joint ownership between spouses.  
  
As follows from the answer to Q 104, the creditor to a spouse may recover that spouse’s 
debts from all property belonging to him or her. When it comes to caveat (‘hidden’) 
joint ownership the Swedish Supreme Court has confirmed, in NJA 2020 p. 384, that 
also the hidden owner’s creditors may recover payment through distraint from the co-
owned property, as long as it is not real estate (see Q 101). The fact that there are many 
similarities between real estates and co-operatively owned flats (in Swedish: 
bostadsrätt) not least in terms of the usage and monetary value of the property, had no 
effect on the question of distraint.  
 
Another case on distraint is NJA 2015 p. 457, this one on spouses’ common bank 
account. During an interval of six months from May to December, half of the bank 
balance was twice subject to distraint to cover debts of one of the spouses.15 The other 
spouse objected to the latest distraint. The Supreme Court found that the fact that there 
already had been a distraint of half of the money on the joint account was not a 
sufficient circumstance to prove that the remaining bank balance belonged only to the 
non-debtor spouse (compare Q 104 and 105).       
 
E. New Developments in the field of De Facto Partnerships (since February 2015) 
 
The provisions on adoption in Sweden’s Children and Parents Code (Föräldrabalken, 
1949:381), Chapter 4, were amended through a law reform, in force as of 1 September 
2018, in order to enable cohabiting partners to adopt jointly.16 The revised rules also 
enable a cohabiting partner to adopt his or her partner’s child, upon the latter’s consent 
(compare Q 18).17 Until then, only spouses married to each other could adopt jointly 
or adopt each other’s children. The essence of the law reform is that it grants cohabiting 
partners the possibility of adopting children on the same conditions as spouses. As 
previously, the child’s best interests constitute the primary concern in any issue of 
adoption. Until this law reform, Swedish private law legislation’s focus as regards de 

 
15  Swedish Enforcement Code (in Swedish: utsökningsbalken) Ch. 4 § 17.   
16  See M. Jänterä-Jareborg & A. Singer, Sweden: New rules on adoption, assisted fertilization and on 

the recognition of foreign child marriages”, FamRZ 18/2019, pp. 1509 f.   
17  See Children and Parents Code, Chapter 4 § 6, as revised through Act 2018:1288. 
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facto unions was limited to the protection of the family home and household goods 
and to granting a basic protection in the estate of the deceased partner (see among 
others Q 2, 8, 42 and 43). 
 
What is mentioned above on joint ownership between spouses (D: property relations 
between spouses) has relevance also for partners in de facto unions (compare Q 26–
33). NJA 2012 p. 377 concerned the size of the shares of two persons in a de facto union 
to an expensive yacht owned by them. The couple had had separate economy during 
their union and had made no joint investments in, for example, funds. The Court found 
that the size of each partner’s share was to be determined on the basis of his or her 
financial contribution to the purchase of the yacht (approximately 80 % versus 20%), 
instead of consisting of equal shares. 
 
In NJA 2019 p. 23, yet another case tried by Sweden’s Supreme Court, the issue arose, 
after the cohabiting couple had separated, whether a partner who had paid bills related 
to the other partner’s assets which were not cohabitation property (i.e. assets to be 
included in property distribution following separation according to Sweden’s 
Cohabitation Act of 2003) was entitled to be compensated for the amount he had paid, 
either as repayment of a monetary loan to the other partner or on the basis of 
unjustified enrichment. In this case, no grounds for co-ownership existed. The answer 
was negative. The Supreme Court referred to the close personal and economic 
relationship that usually prevails between cohabiting partners. In such a relationship, 
there is an expectation that both partners, each according to his or her ability, in the 
partners’ joint interest and as a part of the living-together, contribute to the joint needs 
without claims of compensation from the other partner. In this case, the cohabitation 
lasted five years. In the Supreme Court’s opinion, the claimant had failed to prove that 
his contribution (enabling the acquisition of a car and improvements in the owner 
partner’s real estate) was a monetary loan to the other partner and not aimed as his 
share to the partners’ joint living expenses or as a gift to the other partner. The Supreme 
Court also did not qualify him for compensation on the basis of unjustified enrichment. 
The Court emphasized the relevance of a restrictive application, having regard to the 
legislator’s aim to make it the cohabiting partners’ own responsibility to take desirable 
measures, e.g., to enter into agreements, draft wills or conclude life insurances with 
the other partner as beneficiary. In the Court’s opinion, compensation rights based on 
unjustified enrichment would create unpredictable legal and economic consequences 
in a considerable number of existing or previously terminated cohabitation 
relationships. Partners might also become ‘locked up’ in relationships which they 
wished to terminate but could not afford to end, because of economic reasons. The 
Court also pointed out that a partner contributing to the other partner’s property has 
good prospects of safeguarding his or her own interests, e.g., by documenting the 
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transaction as a loan or by requesting joint ownership in the property. The other 
partner can then decide whether to accept the contribution or not.  


